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PLANNING COMMITTEE (20th December 2011) 
 
Legal Context and Implications 
 
 The Statutory Test 
1.1 S70 of the Town and Country Planning Act 1990 provides that where a local planning 

authority is called upon to determine an application for planning permission they may 
grant the permission, either conditionally or unconditionally or subject to such 
conditions as they think fit or they may refuse the planning permission.  However, this 
is not without further restriction, as s.70 (2) of the Town and Country Planning Act 
1990 requires that the authority shall have regard to the provisions of the development 
plan so far as material to the planning application and to any other material 
considerations.  Further, section 38(6) of the Planning and Compulsory Purchase Act 
2004 requires that determinations of planning applications must be made in 
accordance with the development plan unless material considerations indicate 
otherwise.  Officers will give guidance on what amounts to be a material consideration 
in individual cases but in general they are matters that relate to the use and 
development of the land. 
 
Conditions 

1.2 The ability to impose conditions is not unfettered and they must be only imposed for a 
planning purpose, they must fairly and reasonably relate to the development permitted 
and must not be manifestly unreasonable.  Conditions should comply with Circular 
Guidance 11/95. 

 
Planning Obligations  

1.3 Planning Obligations must now as a matter of law (by virtue of the 
Community Infrastructure Levy Regulations 2010) comply with the tests set down in 
the Circular 5/2005, namely, they must be: 

  
i) Necessary to make the development acceptable in planning terms  
ii) Directly related to the development; and 
iii) fairly and reasonably related in scale and kind to the development. 

  
This means that for development or part of development that is capable of being 
charged Community Infrastructure Levy (CIL), whether there is a local CIL in operation 
or not, it will be unlawful for a planning obligation to be taken into account when 
determining a planning application, if the tests are not met. For those which are not 
capable of being charged CIL, the policy in Circular 5/2005 will continue to apply." 

 
 Retrospective Applications 
1.4 In the event that an application is retrospective it is made under S73A of the Town and 

Country Planning Act 1990.  It should be determined as any other planning permission 
would be as detailed above. 

 
 Applications to extend Time-Limits for Implementing Existing Planning 

Permissions 
1.5 A new application was brought into force on 1/10/09 by the Town and Country 

(General Development Procedure) (Amendment No 3) (England) Order 2009 
(2009/2261) and the Planning (Listed Buildings and Conservation Areas) 
(Amendment) (England) Regulations 2009 (2009/2262). 
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1.6 This measure has been introduced in order to make it easier for developers and LPA's 
to keep planning permissions alive for longer during the economic downturn, so that 
they can be more quickly implemented when economic conditions improve.  It is a new 
category of application for planning permission, which has different requirements 
relating to: 

 
• the amount of information which has to be provided on an application; 
• the consultation requirements; 
• the fee payable. 

 
1.7 LPA's are advised to take a positive and constructive approach towards applications 

which improve the prospect of sustainable development being taken forward quickly.  
The development proposed in an application will necessarily have been judged to have 
been acceptable at an earlier date.  The application should be judged in accordance 
with the test in s.38(6) P&CPA 2004 (see above).  The outcome of a successful 
application will be a new permission with a new time limit attached. 

 
1.8 LPA's should, in making their decisions, focus their attention on development plan 

policies and other material considerations (including national policies on matters such 
as climate change) which may have changed significantly since the original grant of 
permission.  The process is not intended to be a rubber stamp.  LPA's may refuse 
applications where changes in the development plan and other material considerations 
indicate that the proposal should no longer be treated favourably. 

 
 Reasons for the Grant or Refusal of Planning Permission  
1.9 Members are advised that reasons must be given for both the grant or refusal of 

planning decisions and for the imposition of any conditions including any relevant 
policies or proposals from the development plan. 

 
1.10 In refusing planning permission, the reasons for refusal must state clearly and 

precisely the full reasons for the refusal, specifying all policies and proposals in the 
development plan which are relevant to the decision (art 22(1)(c) GDPO 1995). 

 
1.11 Where planning permission is granted (with or without conditions), the notice must 

include a summary of the reasons for the grant, together with a summary of the 
policies and proposals in the development plan which are relevant to the decision to 
grant planning permission (art 22(1)(a and b) GDPO 1995).   

 
1.12 The purpose of the reasons is to enable any interested person, whether applicant or 

objector, to see whether there may be grounds for challenging the decision (see for 
example Mid - Counties Co-op v Forest of Dean [2007] EWHC 1714.  

 
 Right of Appeal 
1.13 The applicant has a right of appeal to the Secretary of State under S78 of the Town 

and Country Planning Act 1990 against the refusal of planning permission or any 
conditions imposed thereon within 6 months save in the case of householder appeals 
where the time limit for appeal is 12 weeks.  There is no third party right of appeal to 
the Secretary of State under S78. 

 
1.14 The above paragraphs are intended to set the legal context only.  They do not and are 

not intended to provide definitive legal advice on the subject matter of this report.  
Further detailed legal advice will be given at Planning Committee by the legal officer in 
attendance as deemed necessary.    
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The Development Plan 
 
2.1 Section 38 of the 2004 Planning and Compulsory Purchase Act confirms that the 

development plan, referred to above, consists of the development plan documents 
which have been adopted or approved in relation to that area. 

2.2 Wolverhampton’s adopted Development Plan Documents are the saved policies of 
Wolverhampton’s Unitary Development Plan (June 2006) and the West Midlands 
Regional Spatial Strategy. 

 
Environmental Impact Assessment Regulations 

 
3.1  The Town and Country Planning (Environmental Impact Assessment) Regulations 

2011 require that where proposals are likely to have significant effects upon the 
environment, it is necessary to provide an Environmental Impact Assessment (EIA) to 
accompany the planning application. The EIA will provide detailed information and an 
assessment of the project and its likely effects upon the environment. Certain forms of 
development [known as 'Schedule 1 Projects'] always require an EIA, whilst a larger 
group of development proposals [known as 'Schedule 2 Projects'] may require an EIA 
in circumstances where the development is considered likely to have a “significant 
effect on the environment”. 

3.2 Schedule 1 Projects include developments such as:- 

Oil Refineries, chemical and steel works, airports with a runway length 
exceeding 2100m and toxic waste or radioactive storage or disposal depots. 

3.3 Schedule 2 Projects include developments such as:- 

Ore extraction and mineral processing, road improvements, waste disposal 
sites, chemical, food, textile or rubber industries, leisure developments such as 
large caravan parks, marina developments, certain urban development 
proposals. 

3.4 If it is not clear whether a development falls within Schedule 1 or Schedule 2 the 
applicant can ask the local authority for a “screening opinion” as to which schedule is 
applicable and if Schedule 2, whether an EIA is necessary.  

3.5 Even though there may be no requirement to undertake a formal EIA (these are very 
rare), the local authority will still assess the environmental impact of the development 
in the normal way. The fact that a particular scheme does not need to be accompanied 
 by an EIA, is not an indication that there will be no environmental effects whatsoever.  
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REFERENCE      SITE ADDRESS    WARD  PAGE NO 
 
11/00828/FUL Compton Park 

Wolverhampton 
WV3 9DU 
 

Park Page 6 
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PLANNING COMMITTEE - 20-Dec-11 

 
COMMITTEE REPORT: 
 
1. Purpose of Report 
 
1.1 To update Members and make a recommendation. 
 
 
2. Background 
 
2.1 This application was reported to Planning Committee on 8th November 2011 including 

a verbal update (report attached – appendix 1 and minutes – appendix 2).  
 
2.2 The following updates were reported to Committee verbally on 8th November: 
 
 (i)  City of Wolverhampton College supports the proposals. 

 
(ii)  Paul Uppal MP is fully supportive of the proposals as he believes it will provide 
  excellent investment into the City. He seeks reassurance regarding the impact 
  of the development on the natural environment including the Smestow Valley 
  local nature reserve. 

 
(iii)  Police – no objections 

 
(iv)  Natural England – no objections.  Recommended conditions for a landscape 
 and ecological management plan and an environmental protection plan for 
 construction. 

APP NO:  11/00828/FUL WARD: Park 

DATE:  05-Sep-11 TARGET DATE: 05-Dec-11 

RECEIVED: 25.08.2011   
APP TYPE: Full Application 
    
SITE: Compton Park, Wolverhampton, WV3 9DU 
PROPOSAL: Demolition of the existing St Edmund's Catholic School & the erection of an 

indoor training pitch & associated building, the provision of an all-weather 
football pitch & replacement of the existing flood lights, reorganisation & 
upgrading of existing pitches, associated staff & parent & visitor parking & the 
erection of a replacement pavilion & three floodlit tennis courts.  Demolition of 
University halls of residence, buildings & redevelopment to provide 
replacement school for St Edmund's comprising the conversion, 
reconfiguration & extension of the retained University buildings together with 
external sport, recreation areas, car parking & the erection of 55 four & five 
bedroom two storey dwellings, access roads & open space. 
(AMENDED PLANS RECEIVED)  

 
APPLICANT: 
Redrow Plc,WWFC,Inspire,W-ton Uni.& The 
Archdiocese Of B-Ham 
C/o Agent 
 
 

 
AGENT: 
Mr Graham Love 
Turley Associates 
1 New York Street 
Manchester 
M1 4HD 
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(v)  The transfer of the Aldersley facility to the community can now be given  
  significant weight as the applicant has agreed that the details of how this will be 
  delivered will be secured through the S106 obligation. 

 
(vi)  The education contribution payable by Redrow in respect of the housing site is 
  printed as £2.5m. It should read £2.45m. 
 
(vii)  To not remove hedges and trees between March and September would impact 
  on the build programme for the school.  This can be amended for the building 
  of the school to not remove hedges and trees between May and September, 
  subject to an appropriate programme of works and mitigation measures to be 
  included in the habitat management plan recommended by condition. 
 
(viii)  A commuted sum is no longer necessary as a package of on-site physical 
  mitigation measures will be secured through a Section 106 obligation. 
 
(ix)  The condition to agree community access to sporting provision should be for 
  the proposed new St Edmund School not the existing St Peters School. 
 
(x)  Section 106 payment of educational contribution can be made in instalments to 
  be agreed rather than prior to the commencement of development. The S106 
  will include details of the delivery of the community facilities at Aldersley and a 
  package of nature conservation mitigation measures  
 
(xi)  Additional conditions:- 
 

• Construction traffic 
• Hours of deliveries (during construction) 
• Signposting and information boards at the wetland habitat 
• Community Use Agreement (for St Edmunds School) 

 
2.3 Planning Committee on 8th November 2011 resolved that the Interim Director for 

Education and Enterprise be given delegated authority to grant planning application 
11/00828/FUL subject to:- 

 
(i)   No overriding objection from the Fire Officer; 

 
(ii)    Referral and no call-in by the Secretary of State; 

 
(iii) Negotiation and signing of a Section 106 Agreement to secure: 
  

• Delivery of the Academy 
• The payment of the education contribution payable in instalments  
• A claw back mechanism to secure future potential development surplus as 

contribution to off-site Affordable Housing as a result of the District Valuer's 
report and advice 

• Details of the delivery of the community facilities at Aldersley; 
 

(iv) Any necessary conditions to include: 
 

• Habitat management plan (including during construction) 
• Materials 
• Remove PD rights for rear boundary fencing (plots 18-22 and 34-38) 
• Landscaping (including hard and soft features in the SUDs area) 
• External Lighting (including hours of operation) 
• Bat boxes, bat bricks in new school building and Academy 
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• Archaeology 
• Arboricultural Method Statement 
• Gate to Newbridge Avenue used for bus access only 
• Boundary Treatment 
• Waste management 
• Community Use Agreement 
• Site investigation report 
• Cycle Parking (St Edmunds School) 
• Drainage 
• Measures to protect residents during construction 
• No loud speaker/public address system 
• Renewable energy 
• Ventilation and extraction details 
• Acoustic glazing 
• Acoustic fencing 
• Residential Travelwise 
• Traffic calming on access road 
• Travel Plans implemented 
• Traffic Regulation Order Compton Road West 
• Car park management plan 
• Targeted recruitment and training 
• Levels 
• Footpath links 
• Bin stores 
• Construction traffic 
• Hours of deliveries during construction 
• Signposting and information boards at the wetland habitat 
• Community Use Agreement (for St Edmunds School). 

 
2.4 Following consideration by the Planning Committee of the application on the 8th 

November, considerable work has been progressed on the outstanding matters in 
accordance with the authority delegated to the Interim Strategic  Director Education 
and Enterprise.  

 
2.5 This update report informs Members of the progress of the planning application, 

provides clarity on certain matters and advises Members of the issues raised by a 
member of the public subsequent to the 8th November 2011 Planning Committee and 
ensures this is brought to your attention and duly considered prior to the determination 
of the planning application. 

 
 
3. Updating 
  
3.1 The key points to update relate to the following:- 
 

• Referral to the Secretary of State 
• Consultee responses 
• Section 106 Agreement 
• Planning Conditions 
• Other matters to be secured by condition 
• Environmental Impact Assessment 
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Referral to the Secretary of State 
3.2 Since the Planning Committee on the 8th November the planning application and 

committee resolution were referred to the Secretary of State. Confirmation in writing 
was received on 28th November that the Secretary of State did not wish to intervene in 
the matter. The Secretary of State concluded that the application should be decided by 
Wolverhampton City Council.   

  
 Consultee responses  
3.3 Members were informed at the 8th November Planning Committee of the response of 

Natural England which arrived shortly before the meeting.  Details of how the matters 
raised have been addressed are fully set out below at paragraphs 5.5 to 5.11. 

 
 Fire Officer 
3.4 The comments of the Fire Officer were unresolved at the time of Planning Committee 

on 8th November.  
 

3.5 The Fire Officer was concerned about the proposed residential layout. He was 
concerned the length of the proposed cul-de-sac may hinder a fire appliance 
accessing any more than half the proposed number of houses in the result of a fire. 
 

3.6 A fire appliance can park and access buildings within 180m.  The fire officer claims that 
if vehicles are parked either side of the new road it could not gain access to over half of 
the dwellings as the road would not be wide enough.  The appliance would have to 
park at the access point from Compton Park and could therefore only access half of 
the site. 
 

3.7 The road could be widened but there would be unacceptable consequences for the 
design.  The location is semi-rural and a wide carriageway to accommodate a fire 
appliance would be unsatisfactory in visual terms and result in a more urban 
appearance to the layout. 
 

3.8 Manual for Streets states that a carriageway width should be a minimum of 3.7m wide 
to accommodate a large fire appliance (para 6.7.3).  The proposed new road would be 
5.5m wide.  This is an entirely usual width and the same width as new residential 
streets being granted by many local planning authorities across the country. Even if 
vehicles were parked on one side of the carriageway it is still possible for a fire 
appliance to access the entire site.  The concern of the fire officer is if there two 
vehicles parked on the street opposite each other.  However, the likelihood of this 
event is low in this case as the proposed ‘within curtilage’ parking provision for the 
housing development is generous. Any parking on the highway would be limited but 
even more so, as vehicle users are unlikely to double park as it is not good parking 
practice and car owners would not wish to risk damage to their vehicles.  
 

3.9 The local planning authority takes public safety very seriously but also has to take a 
pragmatic approach when dealing with new housing layouts.  The road width is far 
wider than the minimum width in government planning policy guidance and problems 
associated with access for a fire appliance would only arise if cars were parked on both 
sides of the new road which is an unlikely scenario for this relatively low density layout 
and on balance the risk is small. It is considered that the concern raised by the fire 
officer should clearly not outweigh the significant benefits of the scheme. It is 
considered that there is clearly no reasonable justification in planning policy to refuse 
the application on these grounds. 

 
 Environment Agency 
3.10 The Environment Agency maintains an objection to the proposal as contrary to PPS1, 

PPS9, PPS23 and Black Country Core Strategy policies ENV1 & ENV5.   The main 
reason for the objection is that the proposal does not include the deculverting of 
Graisley Brook.  A report submitted by the applicant detailing the reasons why 
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deculverting would be unviable, was not considered persuasive by the Environment 
Agency as it did not consider alternative options to managing surface water and flood 
waters from the site.   The other argument against deculverting is the health and safety 
of pupils which the Environment Agency consider is also unconvincing as the 
balancing ponds will have a boardwalk through them as an educational feature which 
would have an equal health and safety risk to children. 

 
3.11 The Environment Agency also objects because there is a Combined Sewer Outlet that 

frequently causes pollution to the Graisley Brook and the Smestow Brook originating 
from the site.  There have been no proposals to resolve this issue within the 
development.  

 
3.12 The Environment Agency do not object on the grounds of flooding and officers are 

satisfied that the development would not result in flooding and would therefore be in 
accordance with PPS25.   

 
3.13 The Environment Agency states that the benefits of re-opening the culvert would be to 

provide wider water quality, and biodiversity benefits.   The case submitted by the 
applicant for not opening the culvert is considered by officers to have significant 
weight.   On balance it was not considered reasonable to require the applicant to 
undertake deculverting particularly when the site is financially unviable and could result 
in potentially health and safety risks to pupils. There is no evidence that the proposal 
would worsen the pollution problems highlighted by the Environment Agency. 

 
3.14 The benefits of enhanced biodiversity can and will be achieved through other 

measures which do not require the opening of the culvert and therefore on balance the 
local planning authority consider that the objection of the Environment Agency is 
outweighed by the potential significant benefits afforded the scheme generally. 

 
3.15 PPS25 – Development and Flood Risk advises that where the Environment Agency 

object to a proposal on flood risk grounds, but the local planning authority is minded to 
approve there should be a discussion of the case and with an opportunity for further 
representations to be made. Further representations were made by the applicant 
directly to the Environment Agency who considered that the case was not convincing.  
The local planning authority however is satisfied with the justification submitted. 

 
3.16 PPS25 advises that if the Environment Agency is unable to withdraw its objection and 

the site is within flood zone 2 or 3 it should under the Town and Country Planning 
(Consultation) (England) Direction 2009 be referred to the Secretary of State.   Part of 
the site is within flood risk zone 2 and the application was referred to the Secretary of 
State.  In a letter dated 28th November 2011, the SOS decided not to intervene.   

 
3.17 The Environment Agency concerns have been considered in accordance with the 

guidance and on balance a reason for refusal on the grounds stated by the 
Environment Agency would not be justified. 

 
 Section 106 Agreement 
3.18  Members are advised that final draft Section 106 Agreement agreements are ready to 

sign.  There are three separate agreements due to the different parties to which they 
apply and officers are satisfied that this is acceptable and will appropriately bind those 
part of the site to which they relate.  

 
3.19 This planning application contains elements which will be developed by different 

bodies. For example the intention is for Redrow to build the houses (although it does 
not have to be Redrow), the education instalments will be paid towards a new school 
which will be built by the Partnership but the new Academy will be built by the Football 
Club. One of the section 106 agreements contains a clause that in the event that an 
education contribution is not paid on time, no further houses shall be occupied. 
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However it has not been possible to secure similar provisions in relation to the new 
academy and community use of the existing academy because of the different 
ownerships and developers involved. The Council would have to rely on trying to 
enforce a breach by taking court action for a mandatory order. By way of further 
clarification, if for example the Academy is not built the houses may have already been 
built by the time the New Academy was supposed to have been. The Council will not in 
that event be able to reverse the position but it will be able to take the Owners to court 
to attempt to force the Academy to be built. Members are requested to note the 
position. 

 
3.20 As resolved at the 8th November committee meeting, the obligations which are secured 

through these agreements are as follows: 
 
(i) An education contribution of £2.45m from Redrow Homes towards the 

construction of the new St Edmund’s Catholic School, payable in instalments 
starting in March 2012; 

(ii) A commitment to provide community use of the Indoor Training Dome at 
Aldersley Leisure Village via the Wolves Community Trust and based upon a 
community use scheme that is to be agreed with the local planning authority 

(iii) A commitment to transfer the Indoor Training Dome at the Aldersley Leisure 
Village to the Wolves Community Trust on completion of the new Academy 
facilities at Compton Park for the benefit of the community, and; 

(iv) A clause to ensure that should the residential development generate revenues 
in excess of those allowed for in the Viability Assessment submitted with the 
application and independently assessed by the District Valuer, 25% of any 
additional revenue will be paid to the City Council as an affordable housing 
contribution. 

 
Clarification on ecological mitigation 

3.21 With reference to the verbal update to 8th November Planning Committee that on-site 
ecological mitigation measures would be secured through a Section 106 Agreement, 
Officers are satisfied that the on-site and non-financial nature of the ecological 
measures mean that they can be secured by condition in accordance with Government 
guidance. 

 
 Clarification on claw back 
3.22 For clarification and as dealt with in paragraphs 11.58 and 11.59 of the Planning 

Committee report dated 8th November 2011, the development would normally be 
subject to a contribution of 25% to affordable housing and the local planning authority 
would not normally depart from this policy requirement.  However, the comprehensive 
review of the financial viability report by the District Valuer has demonstrated that the 
development is not financially viable.  It has also compared the value of the 
contributions which would normally be required (including off site open space 
contributions and affordable housing) with the education contribution of £2.45m and 
found that the education contribution would be in excess of what would normally be 
received for other contributions.  In these circumstances affordable housing policy can 
be relaxed as the development is providing a recognised benefit to a value in excess of 
that which the affordable housing policy would secure and therefore the development 
cannot viably make affordable housing or off-site open space contributions. 

 
3.23 Further consideration has been given to the recommendation for a S106 claw back 

clause to seek a financial contribution to off-site Affordable Housing should the 
residential development generate future potential surplus. The benefits arising from the 
whole development include a £2.45m contribution to education provision (towards the 
new St Edmunds Catholic School). As this contribution would not normally be required 
by planning policy but is part of the whole package of development proposals, it seems 
reasonable to take account of this contribution when considering whether additional 
benefit should be accrued towards affordable housing in the unlikely event of the 
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housing generating excess revenues (given that it is not currently financially viable). 
This approach to the assessment of viability has been independently assessed by the 
District Valuer and he has stated that a claw back clause is strongly recommended. 
However he has also stated that the Council could take into account the education 
contribution.  Officers have taken all these matters into account and on balance it is 
considered to be reasonable in this case, taking into account the £2.45m education 
contribution which would exceed the value of the contribution secured for affordable 
housing and off-site open space.  It is very unlikely that any overage would close the 
gap between the proposed education contribution and what would normally be required 
by policy for affordable housing and public open space, therefore a claw back clause is 
considered unnecessary in this case.  

 
3.24 Therefore it is considered that it would not be reasonable to insist on a claw back 

provision in the S106 agreement. In simple terms this means that given the current 
economic climate, in this case it is considered the significant benefits to education 
should and do outweigh the policy requirement for affordable housing. 

 
 Planning conditions 
3.25 Ongoing discussions between Officers and the applicants have enabled a draft of the 

detailed wording of the conditions to be produced and are in the process of being 
agreed in principle with the applicants as providing a robust framework for delivering 
what is a complex series of developments. The conditions have been separated into 
the individual elements and are covered by the conditions as set out in the 
recommendation. 

  
 Other matters to be secured by condition 
3.26 Multiple bat and bird boxes to be erected within the school grounds and within the 

wider site if / where necessary. 
 
3.27 Installation, landscaping, habitat-rich planting and management of the SUDS 

attenuation pond to provide a new and diverse habitat area within the site and the 
incorporation of boardwalks for public benefit and educational use by St Edmunds 
Catholic School. 

 
3.28 Sign-posting / way-marking within the site to direct public access and identify and 

protect habitats. 
  
3.29 Provision of an interpretative information board at the SUDS pond and entrance to the 

LNR to provide ecological information and guidance on good management practice for 
public users etc. 

 
3.30 Landscaping plans to secure new replacement tree planting and new habitat creation 

wherever possible across the site to provide habitat connectivity to the LNR and 
improve green infrastructure. 

 
3.31 Details of enhanced public access to the Local Nature Reserve and the Canal towpath 

will be achieved through a condition.  The details required will include enhancing and 
upgrading of the existing route, and steps (or ramped access) to provide access from 
the existing path to the canal towpath. 

 
 Environmental Impact Assessment 
3.32 A further EIA screening request has been submitted in respect to the changes to the 

EIA Regulations which came into force during the determination of this application for 
the avoidance of doubt.  Officers have considered the request and are of the opinion 
that the development would not require a formal Environmental Impact Assessment in 
accordance with the Town and Country Planning (Environmental Impact Assessment) 
(England and Wales) Regulations 2011. 
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4. Legal Implications 
 
4.1 General legal implications are set out at the beginning of the schedule of planning 

applications. [LD/12122011/T] 
 
 
5. Letter from resident dated 23rd November 
 
5.1 Since the Planning Committee resolution on the 8th November a letter has been 

received from a Wolverhampton resident dated 23rd November. This reiterates a 
number of points made in the same resident’s earlier objection letter dated 6th October 
2011 (which was amongst those reported in summary form in the officer report to 8th 
November Planning Committee), and in his direct correspondence between the 
resident and Members and the Leader dated 20th and 31st October respectively (which 
also included copies of his 6th October letter and the objections made by the Smestow 
Valley Bird Group).  

 
5.2 In the letter dated 23rd November the resident raises a number of issues.  In order to 

ensure that the decision of the local planning authority is as robust as it can be and 
that there is no misunderstanding of the issues or any outstanding and/or unresolved 
matters material to the determination of the planning application, it is necessary to 
make Members aware of the matters raised and of your Officers’ responses. 

 
The resident makes allegations centring on the following issues: 

 
(i) Pre-determination of the planning application;  
(ii) Inadequate regard to objections and representations as material 

considerations; 
(iii) Determination of the planning application based on inadequate plans and 

information; 
(iv) Publicity of amendments and revisions made to the planning application 

during the period of its consideration by officers. 
(v) Other Nature conservation matters 
(vi) Works during bird nesting season 
(vii) Financial Viability 

 
Each matter is addressed in turn in the following paragraphs: 

 
Pre-determination 

5.3 The resident is concerned about the role of the Council as both landowner and 
planning decision maker in this case.  This point was raised by a speaker (a different 
resident) objecting to the application at the Planning Committee on the 8th of November 
and was addressed by the Council’s solicitor in verbal advice to Members at the 
meeting. The resident has raised the point in his letter but has raised no evidence of 
predetermination, bias or improper purpose. For the record and sake of completeness, 
as in every planning case that comes before them, Members are reminded of the 
importance of putting from their minds any consideration of the financial gain that may 
or may not be received by the Council or any other party as landowner when making a 
determination and only focus on the planning issue. 

 
Inadequate regard to objections and representations as material considerations 

5.4 The resident is concerned that the Planning Committee of the 8th November report did 
not fully address several material considerations. It is considered the report of the 8th 
November was logical, thorough and well reasoned. However, given the significance of 
this particular scheme and in accordance with the Council's commitment as the local 
planning authority to transparent decision making it is considered appropriate to 
provide more detail and clarification for the sake of completeness in the following 
paragraphs. 
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5.5 The Natural England consultation response was received on 4th November 2011 

confirming that no objection was raised to the application subject to the imposition of 
conditions to secure a Landscape and Ecological Management Plan and an 
Environment Protection Plan for Construction.  A summary was verbally reported to 
Members at the 8th November Planning Committee.   

 
5.6 Whilst the comments were received after the officer’s committee report was published, 

this is not unusual and a summary of the Natural England response was provided in 
the Update Report to Members and verbally by the officer at the 8th November 
committee meeting.  Natural England did not indicate that it had insufficient time to 
consider the application and did not state that the information it was supplied with was 
inadequate to enable it to consider the application and conclude that no objection 
should be raised. 
 

5.7 Officers have given full consideration to all of the points raised by Natural England and 
confirm that the recommended conditions will be attached to any planning permission 
granted.  Ecological protection and a mitigation strategy for the site during and 
following development will be secured via the negotiation and discharge of these 
conditions, including the provision and improvement of green infrastructure and habitat 
connectivity with the Smestow Valley Local Nature Reserve to provide replacement 
habitat for bird species present on the site, and general corridors for the movement of 
all wildlife including badgers.  
 

5.8 Natural England also made a strong recommendation that a 10m semi-natural habitat 
buffer should be provided between the Local Nature Reserve boundary and the 
proposed residential development. Having sought their own ecological advice on this 
matter, the applicants responded to the Natural England comments on 7th November 
2011 and explained that a buffer could not be achieved within the proposed 
development layout but that the same degree of protection for the Local Nature 
Reserve could be secured via a combination of physical works and householder 
education and management. This would include appropriately-specified boundary 
fencing to protect the trees and hedgerow and allow wildlife movement, and providing 
neighbouring householders with good-practice guidance on ecological management of 
the Local Nature Reserve boundary.  This can be dealt with by condition. 
 

5.9 The argument in favour of this approach is that private garden areas will prevent public 
access, whereas the provision of an unenclosed buffer between rear garden fences 
and the Local Nature Reserve would reduce surveillance and good management and 
potentially invite unauthorised access and nuisance, creating problems for both 
householders and the Local Nature Reserve.  
 

5.10 Officers are content that there does not need to be a 10m buffer zone between the 
Local Nature Reserve and the residential development. Appropriate conditions will 
instead be attached to any planning permission granted to ensure the adequate 
treatment and future management of this boundary. 
 

5.11 Members were advised in the verbal report given to 8th November Planning Committee 
that a commuted sum is no longer considered necessary on the basis that suitable 
conditions (as recommended by Natural England) are available to secure a package of 
on-site ecological protection, mitigation and management measures. Officers are 
satisfied that the on-site and non-financial nature of the ecological measures mean 
that they can be secured by condition. 
 

5.12 A consultation response from the Birmingham and Black Country Wildlife Trust was 
received on 5th October 2011. The Trust was provided with the statutory 21 day period 
in which to provide its comments and the Trust itself did not raise any issue in respect 
of having insufficient time to consider the application.  
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5.13 The Trust’s grounds for objection are all addressed within the 8th November Planning 

Committee report and specifically the location of the development within the Green 
Belt and its impacts on nature conservation.  In addition, specific comments are made 
with regard to ecological mitigation, the reasons why officers considered that it was not 
possible to secure the de-culverting of Graisley Brook as part of the application and 
the question of precedent.  
 

5.14 Paragraph 11.89 of the 8th November Planning Committee report states there are not 
sufficient grounds to refuse the application in respect of loss of habitat, impact on 
wildlife and the local nature  reserve and specifically states that appropriate mitigation 
measures will be secured to ensure that no unacceptable harm to nature conservation 
interests will result.   
 

5.15 The suggestion of opening up the brook is also made by the Environment Agency and 
is considered at paragraph 11.112 of the Committee Report.   
 

5.16 The Sport England consultation response is reported at Paragraph 9.6 of the 8th 
November Planning Committee report and confirms that no objection is raised to the 
application subject to a condition being attached to the planning permission to secure 
the details of a Community Use Agreement prior to the commencement of 
development. This has been conditioned and the community use agreement will be 
submitted prior to the commencement of the development of the school and was 
reported as such, appearing in the bullet point list of planning condition topics under 
clause (iv) of the officer recommendation at paragraph 13 of the 8th November 
Planning Committee report. 
 

5.17 There is also an allegation that the Trust’s objection that permitting this development 
would set a precedent for Green Belt development was not fully considered.  Officers 
however clearly set out in some depth the arguments for and against allowing the 
development in Green Belt terms and apportioning weight to a series of ‘very special 
circumstances’.  This is a unique application based on a unique set of site-
specific circumstances which taken together amount to compelling very special 
circumstances deemed sufficient to outweigh the indentified harm to the openness of 
the green belt by reason of inappropriate development.  On this basis (following the 
conclusion at Paragraph 11.77 of the committee report) and given that all planning 
applications must be assessed on their individual merits, this decision cannot set a 
damaging green belt precedent. 

 
5.18 Officers consider that the points raised in previous letters from the resident and the 

Smestow Valley Bird Group are adequately addressed within the 8th November 
Planning Committee report. The Report summarises the contents of the objection from 
the Smestow Valley Bird Group (paragraph 7.3).  There is some overlap between the 
issues raised by the Group, other objectors and the Birmingham and Black Country 
Wildlife Trust and these are fully considered at paragraphs 11.85 – 11.91 of the 
Committee Report, which deals with the issue of ecology.   
 
Determination of the planning application based on inadequate plans and information 

5.19 Members are advised that officers supplied consultees with relevant application 
documents and plans and that if consultees were dissatisfied with the degree of 
information they received and/or required additional information, they were capable of 
saying so. As no requests for additional information were received from consultees 
there is no reason to assume they were not content. 

 
Publicity of amendments and revisions made to the planning application during the 
period of its consideration by officers 

5.20 Whilst the application proposals have been subject to a number of minor revisions over 
the course of the determination period, these even when considered in aggregate, are 



 16

insubstantial in that they do not materially change the nature and content of the 
application proposals as first publicised and did not therefore warrant a further round of 
formal public consultation in every case.  Residents were reconsulted on one change 
to the residential layout whereby two plots and the access road were reconfigured.  No 
objections were received in respect of this specific change.  

 
For the avoidance of doubt, the list of minor revisions made following the registration of 
the application is set out below for Members’ information: 

 
• Amendments to plot layouts and access road within the residential element 

(revised drawings submitted). 
• Amendment to the alignment of the boundary between the school and the 

residential development (revised drawing submitted). 
• Amended landscaping proposals for the school site (revised drawings 

submitted). 
• Amendments to the school building layout (revised drawings submitted). 
• Corrected reference to ‘new fencing’ along part of the western boundary of the 

upper playing fields removed (revised drawing submitted). 
• Detail of the visibility splay for the residential development (new drawing 

submitted). 
• Indicative site sections provided as requested by officers (new drawing 

submitted). 
• Illustrative perspective of the residential development from Compton Road 

West (new drawing submitted). 
• Fire Access Plan submitted (new drawing). 

 
Other nature conservation matters 

5.21 The Ecological Appraisal submitted is an independent report and was sent to Natural 
England as part of the consultation process as they are the recognised experts in 
nature conservation matters and advise local planning authorities, as a statutory 
consultee, on nature conservation issues.  Natural England had no objections to the 
proposal subject to conditions.  There is no reason to conclude that the ecological 
report submitted with the planning application was inappropriate.  It is considered by 
officers that the content, assessment and conclusions and recommendations of the 
report are appropriate and that this matter was given serious consideration and due 
weight in accordance with the guidelines on PPS9. 

 
5.22 The remit of charitable bodies associated with the applicants is not material to the 

determination of the planning application and Members are advised that Officers are 
satisfied that the nature conservation interests associated with the planning application 
have been properly considered and will be secured by condition in the grant of 
planning permission 

5.23 For the avoidance of doubt, appropriate fencing will be erected between the rear 
gardens of the proposed housing and boundary of the Smestow Valley Local Nature 
Reserve.  The details of this are indicated on the draft ecological mitigation proposals 
accompanying this report and the final details of which, will be approved and 
implemented under the recommended planning conditions. 

  
Works during bird nesting season 

5.24 For the avoidance of doubt, Members are advised that no site clearance works 
comprising the removal of trees, hedges or scrub vegetation shall take place during 
the bird nesting season from March to September, (including the new school) and that 
this will be secured by condition. 

Financial Viability 
5.25 The planning application was accompanied by a financial viability appraisal (FVA).  

The case submitted identified that after the contribution of £2.45m the development of 
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the residential site is financially unviable.  The FVA has been assessed independently 
by the District Valuer who has confirmed that the residential development is financially 
unviable.  Financial viability has been considered at paragraphs 3.22 – 3.24 of this 
report. 

 
 
6. Conclusion 
 
6.1 Members are asked to consider the application taking into account all the 

considerations in this update report and the report to the 8th November Planning 
Committee attached as an appendix.  

 
6.2 Should Members decide to approve the application; this will need to be referred to the Secretary 

of State again for the avoidance of doubt. 
 
6.3 The Heads of Terms are now prepared for the Section 106 Agreements, the draft 

conditions will be finalised shortly, and the further clarification on consultee responses 
has been set out in this update report. 

 
6.4 As fully explained in the 8th November report the proposals would result in 

“inappropriate development” in the Green Belt as defined by PPG2 and would impact 
on the openness of the Green Belt.  However, the very special circumstances case 
submitted is convincing.  The benefits which will result from the proposed football 
Academy, would benefit not only local people, but will impact nationally.  The education 
contribution to facilitate the new school and economic and community benefits from the 
creation of new jobs to boost the local economy and access to the Aldersley facility 
through the Wolves Community Trust would be significant.  On balance, the harm by 
way of inappropriateness and to the openness of the Green Belt as a result of the new 
academy, school and housing, would be outweighed by the benefits to sport and 
education and resultant community benefits from the transfer of Aldersley to the Trust, 
which constitute very special circumstances and clearly outweigh the harm caused by 
reason of inappropriateness.  The development is therefore in accordance with PPG2, 
BCCS policy CSP2 and UDP policies G2, G3 and G4. 

 
6.5 An unacceptable increase in traffic flows would not result as a consequence of the 

proposed development, subject to conditions that a Traffic Regulation Order is 
implemented on Compton Road West, traffic calming measures on the new residential 
layout and a car park management plan for the Academy.  The proposal is in 
accordance with PPG13, BCCS policies TRAN2 and TRAN4 and UDP policy AM12.  

 
6.6 The proposed development would not result in any harm to protected species or 

wildlife, subject to the proposed mitigation measures in the submitted ecology surveys.  
The proposal is acceptable and in accordance with BCCS policy ENV1 and UDP 
policies N9 and D12. 

 
6.7 The proposal would result in the loss of trees, and hedgerows but replacement 

planting is considered acceptable as mitigation and therefore the proposal is 
considered to be in accordance with BCCS policy ENV1 and UDP policies N6, N7 and 
D6 

 
6.8 The proposed development would not result in any adverse impact on neighbours by 

reason of overlooking or loss of privacy and is in accordance with UDP policies D7 and 
H6. 

 
6.9 The design of the proposal is in-keeping with its surroundings in terms of scale, 

massing and appearance.  The layout of all aspects is acceptable in urban design 
terms and would be in accordance with BCCS policies CSP4, ENV2 and ENV3. 
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6.10 The impact on heritage issues has been carefully considered and the proposals seek 
to preserve and enhance the conservation area and heritage assets, subject to a 
condition for further archaeological work prior to commencing.  The proposal would be 
in accordance with PPS5, BCCS policy ENV2 and UDP policies HE4 and HE5  

 
6.11 The proposed development would not result in any adverse flood risk and the 

explanation provided by the applicant why the culvert cannot be reopened is 
reasonable and the proposal would be in accordance with UDP policies EP6 and EP7.  

 
 
7. Recommendation 
 
7.1 That the Interim Director for Education and Enterprise be given delegated authority to 

grant planning application 11/00828/FUL subject to:- 
  

(i) Referral to the Secretary of State and no ‘call-in’ 
 
(ii) Signing of separate Section 106 Agreements to secure: 

 
• Delivery of the Academy 
• The payment of the education contribution in instalments 
• A scheme for the delivery of the community facilities at Aldersley through 

the Wolves Community Trust; 
 

(iii) Any necessary conditions to include: 
 

Overall 
• Phasing plan 
• Design of the SUDs area (including signposting/way-marking  and 

information boards) 
• Waste management 
• Renewable Energy 
• Gate to Newbridge Avenue used for bus access only 
• Ecological Mitigation and Habitat Management Plan (to include 

specification, installation and maintenance of appropriate boundary fencing 
to protect the trees and hedgerows adjacent to the north west boundary of 
the rear gardens of the dwellings occupying Plot Nos. 18 - 22 and 34 - 38 of 
the residential development hereby permitted and to prevent informal 
access to the Smestow Valley Local Nature Reserve and full badger 
mitigation strategy) 

• Environment Protection Plan during construction 
• Landscaping (outside of the extent of the school, academy and residential 

boundaries 
 

St Edmunds School 
• Materials 
• Landscaping (to include enhancement of existing tree planting and 

hedgerows and provision of compensatory replacement tree planting) 
• Arboricultural Method Statement 
• Ground condition Survey 
• Drainage 
• Construction Environmental Management Plan (including construction traffic 

and hours of deliveries) 
• Ventilation and extraction details 
• External Lighting (including hours of operation) 
• Bat and bird boxes, bat bricks in new school building 
• Archaeology 
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• Boundary Treatment 
• Community Use Agreement (for St Edmunds School) 
• Cycle Parking (St Edmunds School) 
• Acoustic fencing 
• School Travel Plan 
• Traffic Regulation Order Compton Road West 
• Car park management plan 
• Targeted recruitment and training 
• Levels 
• Bin stores 
• No works affecting trees, shrubs, hedgerows between March and 

September 
• Parking areas laid out and retained for parking 

 
Academy 

• Materials 
• Landscaping (to include enhancement of existing tree planting and 

hedgerows and provision of compensatory replacement tree planting) 
• Arboricultural Method Statement 
• Ground condition Survey 
• Drainage 
• Construction Environmental Management Plan (including construction traffic 

and hours of deliveries) 
• Ventilation and extraction details 
• External Lighting (including hours of operation) 
• Bat and bird boxes, bat bricks in new school building 
• Boundary Treatment 
• Travel Plan 
• No loud speaker/public address system 
• Car park management plan 
• Targeted recruitment and training 
• Bin stores 
• Parking areas laid out and retained for parking 
• No works affecting trees, shrubs, hedgerows between March and 

September  
• Archaeology 
 

Residential Development 
• Materials 
• Landscaping (to include enhancement of existing tree planting and 

hedgerows and provision of compensatory replacement tree planting) 
• Arboricultural Method Statement 
• Ground condition Survey 
• Drainage 
• Construction Environmental Management Plan (including construction traffic 

and hours of deliveries) 
• Archaeology 
• Boundary Treatment 
• Residential Travel Plan 
• Acoustic glazing (certain plots) 
• Traffic calming on access road 
• Levels 
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• Targeted recruitment and training 
• No works affecting trees, shrubs, hedgerows between March and 

September  
 
Case Officer :  Mr Stephen Alexander 
Telephone No : 01902 555610 
Head of Development Control & Building Control – Stephen Alexander 
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Reproduced from the Ordnance Survey mapping with the permission of the Controller of Her Majesty’s Stationery Office © 
Crown Copyright.  Wolverhampton CC Licence No 100019537. Unauthorised reproduction infringes Crown copyright and 
may lead to prosecution or civil proceedings. 
 
Planning Application No: 11/00828/FUL 
Location Compton Park, Wolverhampton,WV3 9DU, 
Plan Scale (approx) 1:1250 National Grid Reference SJ 389187 299366 
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